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STIPULATION FORPROTECTIVEORDER

WHEREAS,ApplicantMAKENA WASTEWATERCORP.(hereinafter“Applicant”)

hasfiled an applicationfor a Certificateof PublicConvenienceandNecessityto ProvideSewage

Serviceson theIslandof Maui, Countyof Maui and for Approvalof Rates,Rulesand

regulations;

WHEREAS,Applicantmaintainsthat disclosureof certainconfidentialinformationcould

disadvantageApplicant;

WHEREAS,Applicantanticipatesthatduringthecourseofthis proceeding,information

consideredto beprivilegedorconfidentialby a partymayberequestedorfiled;

WHEREAS,theDivision of ConsumerAdvocacy(“ConsumerAdvocate”)is exofficio a

partyto this proceedingpursuantto theRulesof PracticeandProcedurebeforethePublic

Utilities Commission(the“Commission”);

WHEREAS,thepartiesdesireto establishasetof proceduresandprovisionspertaining

to theuseanddisclosureof informationconsideredto be confidentialandany informationwhich

any partymayin thefuturecontendto be confidential;

WHEREAS,thepartiesunderstandthatduring thecourseofthe evidentiaryhearingin

this matter,if any,if it becomesnecessaryto addressanyinformationprovidedpursuantto this

protectiveorderduringthecourseof thehearing,thatportionof theproceedingwill beheardin

camera;and

NOW, THEREFORE,IT IS HEREBYSTIPULATED AND AGREED,in accordance

with Section6-61-50of theRulesof PracticeandProcedurebeforethePublicUtilities

Commission,that theCommissionissueaprotectiveordercoveringtheconfidentialinformation

identifiedin thecourseoftheproceedingin connectionwith theApplication asfollows:
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TERMS OFTHE ORDER

1. Thisprotectiveordergovernstheclassification,acquisition,anduseoftrade

secretsandotherconfidentialinformationproducedby any party in this docket.

2. All partiesorparticipantsto all orany portionofthis docket,includingpersons

who aregrantedinterventionor participationaftertheeffectivedateofthis protectiveorder,shall

besubjectto thisprotectiveorderandshallbe entitledto all confidentialinformationof aparty

orparticipantundertheprovisionsof this protectiveorderto theextentallowedby the

Commission.

APPLICATION OFTHE UNIFORM INFORMATION PRACTICESACT

3. To theextentthatany of thedocumentscoveredby thisprotectiveorderconsistof

“governmentrecords,”asdefinedin Hawaii RevisedStatutes(“HRS”) §92F-3,theprovisionsof

HRS Chapter92F(“Uniform InformationPracticesAct” or“UIPA”) shallapply to thedisclosure

of informationcontainedin suchdocuments.In theeventanyprovisionof thisprotectiveorder

conflictswith anyprovisionof theUIPA, theUIPA shallcontrol.

CLASSIFICATION

4. A partyto this proceedingmaydesignateasconfidentialanyinformationit

believes,in goodfaith, containstradesecretsor otherconfidentialresearch,development,

commercial,financial,vendor,orbid information,includingbut not limited to costsupport

studies. Suchinformationshall beprotectedagainstdisclosureto a non-qualifiedperson

pursuantto thetermsof this protectiveorder,unlesssuchinformationis declassified,or

permissionto disclosetheinformationto suchnon-qualifiedpersonis grantedby theparty

claiming confidentiality,asprovidedin paragraph13 below.

5. If apartydesignatesinformationas confidentialpursuantto paragraph4 aboveor
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paragraph6 below, it shall producetheconfidentialinformationin accordancewith the

proceduresdescribedin paragraphs11 through14 below,andconcurrentlyprovidecertain

informationin writing to theCommissionandtheConsumerAdvocate. If apartyseeksto

designateinformationas confidential,it must: (1) identify, in reasonabledetail,the

information’ssource,character,andlocation;(2) stateclearlythebasisfor theclaim of

confidentiality;and(3) describe,with particularity,thecognizableharmto theproducingparty

from any misuseor unpermitteddisclosureofthe information. If anypartychallengestheclaim

of confidentialityofthe information,theCommissionwill determinewhetherthe informationis

confidentialandwhetherit shouldbedisclosedunderaprotectiveorder. Any challengeto the

confidentialityof anyinformationshall bemadein accordancewith paragraph24 below.

6. Confidentialinformationprovidedto theCommissionoraparty,orallyor in any

otherform, shallbeprotectedasfully asconfidential informationprovidedin writtenform. A

partyshall notify theCommissionandthepartieswheninformationprovidedorally or in other

thanwrittenform includesconfidentialinformation. At thetime of suchnotification,theparty

shall, in themannerprovidedin paragraph5 above,specifythesubject-matterof such

confidentialinformation,thebasisfor the claimof confidentiality,andthecognizableharmto

theproducingpartyfrom any misuseorunpermitteddisclosureof the information.

FORMSOF CONFIDENTIAL INFORMATION

7. All informationclaimedto beconfidentialinformationshallbesubjectto the

termsof this protectiveorder, andshall be treatedby all qualifiedpersons(asdefinedby this

protectiveorder) asconstitutingconfidentialinformation. Unlessadifferent treatmentis

warranted,any notes,summaries,abstracts,oranalysesthat arepreparedby counsel,experts,or

otherqualifiedpersons,andthatreflect theunderlyingconfidentialinformation,shallalsobe
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subjectto thetermsofthis protectiveorder.

DESIGNATION

8. Any partyclaiming that informationis confidentialshallplaceuponthe

applicablematerialthefollowing legend:

CONFIDENTIAL
SUBJECT TO PROTECTIVE ORDER

Wheneveronly a portionof adocument,transcript,or othermaterialis deemedto contain

confidentialinformation,theparty shall,to theextentreasonablypracticable,limit theclaim of

confidentialityto only suchportion. However,if suchlimitation is notreasonablypracticable,

theentiredocument,transcript,or othermaterialmaybe designatedasconfidentialinformation.

9. With respectto any confidentialinformationthatis notunderthecontrolof the

partyclaimingthe informationis confidential,otherpersonsshall,to theextentrequestedby that

party,cooperateto ensurethatall copiesof suchconfidentialinformationbearthelegend

requiredin paragraph8 above.

10. Any partymaydesignateasconfidentialinformationanydocumentor other

informationpreviouslyproducedbutnotdesignatedasconfidential,providedthattheparty,in

themannerprovidedin paragraph5 above,specifiesthesubject-matterof suchconfidential

information,thebasisfor theclaim of confidentiality,andthecognizableharmto theproducing

party from any misuseorunpermitteddisclosureof the information. In addition,theparty

claiming confidentialityshallsubstitutethepreviously-producedbut not designatedas

confidentialmaterialwith theidenticalmaterialunderdesignationas requiredin Paragraph8

above.

DISCLOSURE

11. Exceptasprovidedin paragraph13, confidentialinformationshallnotbemade
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availableor disclosedto anypersonwho is nota “qualifiedperson”asdefinedin paragraph12

below.

12. “Qualified person”,asusedin thisprotectiveordermeansanyoneofthe

following:

a. Theauthor(s),addressee(s),ororiginator(s)of theconfidential

information;

b. TheCommissionandits staff;

c. TheConsumerAdvocate,its staff, counsel,(includingemployeesdirectly

employedby suchcounsel),andanyconsultantsretainedby theConsumer

Advocatefor purposesofthis proceeding;

d. Applicant, its officersandemployees,its counsel(includingemployees

directly employedby suchcounsel)andanyconsultantsretainedby

Applicantfor this proceeding;

e. Any otherpartyorparticipantto this proceeding,its staff, its counsel

(including employeesdirectly employedby suchcounsel),andany

consultantsretainedby it for thisproceeding,to theextentallowedby the

Commission;

f. Any otherpersonapprovedby thepartyassertingtheclaim of

confidentiality;and

g. Any otherpersondesignatedasa qualifiedpersonby orderof the

Commission.

13. Whena qualifiedpersonwishesto discloseconfidentialinformationto a non-

qualifiedperson,thequalifiedpersonmustrequestpermissionfrom thepartyclaiming
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confidentiality. Therequestshall identify thenon-qualifiedpersonto whom disclosureis

desired;discloseanypast,present,oranticipatedaffiliationbetweenthequalifiedpersonandthe

non-qualifiedperson;specifytheexactinformationto be disclosed;andstatethereasonsfor

disclosure.If permissionis grantedby thepartyclaiming confidentiality,disclosureof the

confidentialinformationshall bemadeto suchnon-qualifiedpersonin thesamemanneras

providedfor qualifiedpersonsin paragraph14 below.

PROCEDUREFOROBTAINING ACCESS

14. Prior to disclosingconfidentialinformation to aqualifiedpersonotherthanthe

Commissionandits staff, thequalifiedpersonshall readacopyof this protectiveorder,complete

a copyof theagreementattachedasExhibit A to thisprotectiveorder, andsignthecompleted

copyof theagreement.A copyofthe executedagreementshallbedeliveredto theparty

claiming confidentialityandtheCommission.

USEOF CONFIDENTIAL INFORMATION

15. Any confidentialinformationobtainedunderthis protectiveordershallbeused

solely in connectionwith this proceedingandany relatedadministrativeandjudicial proceedings

(atwhich time theinformationwill continueto be treatedasconfidential),andshallnotbeused

for any otherpurpose,includingbusiness,governmentalorcommercialpurposes,or in anyother

administrativeor judicial proceeding,exceptasprovidedin paragraphs16 and 17, andexceptas

maybe directedby (a) an orderof court,(b) anorderof the Commission,and(c) theUIPA,

includingany rulingof theOffice of InformationPractices.

16. Any confidential informationobtainedunderthis protectiveordermaybeusedby

theCommissionandits staff in any proceedingpendingbeforetheCommissioninvolving the

producingparty,or wherethe intendeduseof suchconfidentialinformationis for thepurposeof
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assistingtheCommissionin fulfilling its statutorydutiesandresponsibilities.Theconfidential

informationshallcontinueto be treatedas confidentialuntil theprotectionconferredby this

protectiveorder(or anyotherapplicableprotectiveorder)is terminatedby theproducingparty,

oruntil furtherorderoftheCommission.

17. Any confidentialinformationobtainedunderthis protectiveordermaybeusedby

theConsumerAdvocate,its staff, its consultantandits counselin any proceedingpendingbefore

theCommissioninvolving theproducingparty,orwherethe intendeduseof suchconfidential

informationis for thepurposeof assistingtheConsumerAdvocatein fulfilling its statutory

dutiesandresponsibilities.Theconfidentialinformationshallcontinueto betreatedas

confidentialuntil theprotectionconferredby this protectiveorder(oranyotherapplicable

protectiveorder) is terminatedby theproducingparty,oruntil furtherorderof theCommission.

18. Unlessotherwiseorderedby theCommission,if apartydesiresto file written

testimony,exhibitsor pleadingswhich containorreflectthe confidentialinformation,only that

partof thepage(s)containingorreflectingsuchinformationshallbetreatedasconfidential,and

thatpartof anyhearingatwhichsuchinformationis discussedshallbeheldin camera,orunder

otherconditionsimposedby theCommissionto preventunnecessarypublicdisclosureof such

information. A copyof anyconfidentialpage,with any suchinformationdeleted,shallbefiled

to be includedin thepublic record,andeachsuchpageshallcontainthefollowing designationin

theupperleft-handcorner:

Confidential Information
DeletedPursuant To
ProtectiveOrder No.________

RETENTIONOF CONFIDENTIAL INFORMATION

19. Confidential informationshallbe retainedin a lockedcabinetdedicatedto the
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storageof confidentialinformation,orotherwisesecuredto ensurethataccessto anddisclosure

of theconfidentialinformationis limitedto a qualifiedperson.

20. Confidentialinformationthat is givento or filed with theCommissionor its staff

shallbeseparatelyboundandplacedin asealedenvelopeorotherappropriatesealedcontainer

on which shallappearthefollowing legend:

THIS ENVELOPE IS SEALED PURSUANT TO
PROTECTIVE ORDER NO. AND CONTAINS
DOCUMENTS WITH CONFIDENTIAL INFORMATION.
IT IS NOT TO BE OPENED OR THE CONTENTS OF THIS
ENVELOPE DISPLAYED OR REVEALED EXCEPT TO
QUALIFIED PERSONSAUTHORIZED TO INSPECT THE
ENCLOSED DOCUMENTS.

21. Confidentialinformationshallnot bereproducedorduplicated,exceptto make

working copiesand copiesto befiled with theCommissionunderseal. If a documentcontains

informationsosensitivethat it shouldnotbecopiedby anyone,it shallbearthefollowing

legend:“CopyingProhibited.”

22. If acourtor otheradministrativeagencyrequests,subpoenas,or ordersproduction

of confidentialinformationthat a partyorpersonhasobtainedunderthis protectiveorder,that

partyor person,prior to disclosure,shallpromptlynotify thepartyclaiming confidentialityof the

request,subpoena,or order.

DURATION OFCONFIDENTIALITY

23. Theconfidentialityof the informationproducedpursuantto this protectiveorder

shall be preserveduntil all interestedparties,by writtenstipulation,terminatetheprotection

conferredby this protectiveorder,oruntil furtherorderof theCommission.

APPEALTOTHE COMMISSION

24. If any interestedpersondisagreeswith the designationof informationas
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confidential, thepartyclaimingconfidentialityandthepersonsodisagreeingshallfirst makea

goodfaith attemptto resolvethedisputeon an informalbasis. If thedisputecannotberesolved,

thepersoncontestingtheconfidentialityofthe informationshallfile amotionto compel

disclosureoranyotherappropriatemotion with theCommission.Themotionshall identify the

contestedinformationandthereasonstheinformationshouldnotbe classifiedas confidential.

Pendingadispositionof themotion, the informationin questionshallbe treatedasconfidential

informationandshallnotbe disclosedexceptaspermittedin this protectiveorder.

NON-WAIVER OFOBJECTIONSAND RIGHTS

25. Thepartiesretaintheright to contestanyassertionorfinding of confidentialityor

of non-confidentiality.

26. Thepartiesretaintheright to question,challenge,andobjectto theadmissibility

of confidential informationon thegroundsof relevancyormateriality.

MODIFICATION OFTHE PROTECTIVEORDER

27. TheCommissionmaymodify thisprotectiveorderon themotionof anyparty, or

on its ownmotion, uponreasonablenoticeto thepartiesandan opportunityfor hearing.

DISPOSALOFCONFIDENTIAL INFORMATION

28. Exceptasprovidedin paragraphs29 and30 below,within 90 daysafterthe

conclusionof this proceeding,personsin possessionof confidentialinformationshall,at the

optionof thepartyproducingtheconfidentialinformation,returnordestroyall suchmaterials

andall copies,notes,tapes,papers,or othermediumcontaining,summarizing,excerpting,or

otherwiseembodyingany confidentialinformation. If thepartyproducingtheconfidential

informationrequestsdestruction,thepersondestroyingthe informationshallcertify its
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destructionto theproducingparty, indicatingthenameof thepersondestroyingthedocuments,

themethodofdestruction,andtheidentityof thespecific documentsdestroyed.

29. Counseland therepresentativesof recordfor apartyshall beentitledto retain

memoranda,pleadings,exhibitsof record,writtentestimony,andtranscriptsembodying

informationderivedfrom or incorporatingconfidentialinformationto theextentreasonably

necessaryto preservefiles on this proceeding.Thefiles shallnotbedisclosedto anyother

person.

30. Confidential informationproducedin this proceedingshall remainin the

possessionoftheCommission,theConsumerAdvocateandcounselfor theConsumerAdvocate

for thedurationrequiredby applicablestatute.

SANCTIONS

31. Any personviolating this protectiveordershallbesubjectto sanctionsimposed

by theCommission.

DEC 10 2003DATED: Honolulu, Hawaii_____________________________

LA REEN K.K. WONG
J S. ITOMURA

ttomeysfor the
Division of ConsumerAdvocacy
DepartmentofCommerceandConsumerAffairs

NAKAMURA
Attorneyfor Applicant
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APPROVEDAND SO ORDEREDTHIS
at Honolulu,Hawaii.

APPROVEDAS TOFORM:

A~ ~aJ~
Kevin M. Katsura,Esq.
CommissionCounsel

19th day of December ,2003,

PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

Bv/Z~

Commissioner

Kawelo,Commissioner
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EXEI1I3IT”A”

BEFORETHE PUBLIC UTILITIES COMMISSION

OFTHE STATE OFHAWAII

PROTECTIVEAGREEMENT

1. I, __________________________,havebeenpresentedwith a copyofProtective

OrderNo. _____________ issuedby theHawai’i PublicUtilities Commissionin DocketNo.

___________ on the_____ day of , 2003(“ProtectiveOrder”).

2. I amemployed,retainedorassisting________________________________in

DocketNo. _________ andhaverequestedreviewof theconfidentialinformationcoveredby the

ProtectiveOrder.

3. I understandtheconfidentialinformationcoveredby theProtectiveOrder is to be

usedsolely to assist___________________________________________andthatunlessotherwise

permittedby theProtectiveOrder,I amto makenootheruseof theconfidentialinformation,nor

amIto disclosetheconfidentialinformationto any otherperson.

4. I furtherunderstandthatat theconclusionof my assistanceto

___________________________________I shallaccountfor eachcopy,extract,noteand

summaryof, or otherdocumentcontainingany part of suchconfidentialinformationto theparty

claiming confidentialityandI shall abideby theprovisionsin paragraph28 oftheProtective

Order,unlessotherwisepermittedby paragraphs29 and30 of theProtectiveOrder.

5. I herebycertify that I havereadtheabove-mentionedProtectiveOrderandagree

to abideby its termsandconditions.

DATED at , __________, this __________________,2003.
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Signature

Address

( )
TelephoneNumber
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CERTIFICATEOFSERVICE

Theundersignedherebycertifiesthat a copyof theforegoingdocumentwill beduly

serveduponthefollowing partiesin themannerdescribedat theirfollowing lastknownaddress

on thedateset forth below:

HAND U.S.

DELIVER MAIL

LAUREEN WONG, ESQ. [] [X]
JON S. ITOMURA, ESQ.
Division of ConsumerAdvocacy
Departmentof CommerceandConsumerAffairs
335 MerchantStreet,#326
Honolulu,Hawaii 96813
Attorneyfor theCONSUMERADVOCATE

CLIFFORD K. HIGA, ESQ. [1 lix I
BRUCENAKAMURA, ESQ.
First HawaiianCenter
999 BishopStreet,Suite2600
Honolulu,Hawaii 96813
Attorneysfor Applicant

DATED: Honolulu,Hawaii, December 19, 2003

~
CLERK
PUBLIC UTILITIES OMMISSION
STATE OFHAWAII
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